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Abstract  

Cross-border mergers and acquisitions (M&A) have become a vital mechanism for global 

corporate expansion, fostering economic integration and competitiveness. In India, the regulation 

of such transactions is primarily governed by the Competition Act of 2002, which aims to 

prevent practices having an appreciable adverse effect on competition (AAEC) and to ensure that 

market structures remain fair and competitive.  

This paper critically examines the role of competition law in regulating cross-border M&A, 

focusing on the statutory framework and the operational dynamics of the Competition 

Commission of India (CCI). It highlights key aspects such as mandatory notification thresholds, 

the criteria used for evaluating potential AAEC, and the procedural mechanisms involved in 

merger scrutiny. A significant portion of the analysis is dedicated to the complexities associated 

with cross-border enforcement, especially in cases where transactions involve multiple 

jurisdictions, raising concerns around regulatory overlaps, confidentiality, and cooperation 

among competition authorities.  

In addressing these challenges, the paper undertakes a comparative analysis with well-

established regimes such as those of the European Union and the United States, emphasizing the 

importance of global best practices and mutual assistance frameworks. It further explores how 

digital markets and data-driven mergers are testing the limits of existing laws, necessitating a 

more nuanced and agile regulatory approach. While India has made notable progress in 

developing a robust merger control regime, the paper identifies gaps in enforcement capacity, 

transparency, and regulatory coherence. Drawing from international experience, the study 

concludes with practical suggestions for enhancing India’s competition law framework, 

including the need for clearer guidance on digital market mergers, improved cross-border 

cooperation protocols, and capacity-building initiatives for regulators. In an era of rapid 

globalization and technological disruption, the effectiveness of competition law in regulating 

cross-border M&A will be crucial to maintaining market integrity, promoting innovation, and 

protecting consumer welfare. 
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Introduction  

In the contemporary globalized economy, the integration of markets and liberalization of trade 

have significantly influenced the corporate landscape. One of the most remarkable 

manifestations of globalization has been the exponential rise in cross-border mergers and 

acquisitions (M&As). These transactions, involving companies headquartered in different 

jurisdictions, have emerged as strategic tools for achieving economic efficiency, expanding 

market reach, acquiring technology, and securing global competitiveness. The increase in such 

cross-border deals is not merely a reflection of business expansion, but also an indication of the 

complex interplay between economic ambition and regulatory oversight. Multinational 

corporations now routinely engage in cross-border acquisitions to optimize their supply chains, 

penetrate emerging markets, and leverage operational synergies. 

India, with its burgeoning consumer base, favorable demographic dividend, and rapidly evolving 

business environment, has become an attractive destination for inbound M&A activity. 

Simultaneously, Indian companies are increasingly investing abroad to gain access to new 

markets, technological know-how, and resources1. However, the growing scale and strategic 

nature of these transactions necessitate an effective regulatory framework to maintain market 

competitiveness and safeguard consumer interests. Cross-border M&As, while potentially 

beneficial in terms of economic growth and innovation, also pose risks such as the creation of 

monopolistic structures, abuse of market dominance, and reduction in consumer welfare. These 

concerns underscore the importance of a robust competition law regime capable of scrutinizing 

the competitive impact of such deals. 

The regulation of mergers and acquisitions from a competition law perspective primarily 

revolves around the principle of preventing anti-competitive concentrations. In India, the 

Competition Commission of India (CCI) is the apex regulatory body entrusted with ensuring that 

M&A transactions, including cross-border ones, do not lead to appreciable adverse effects on 

competition (AAEC) in the relevant market. The CCI’s role becomes particularly crucial in the 

context of cross-border M&As, where the transaction may have significant implications for the 

Indian market despite originating outside its territorial boundaries2. The extraterritorial 

jurisdiction of competition law enforcement is therefore a pivotal aspect of modern regulatory 

frameworks. 

Over the years, the Indian competition law framework, particularly the provisions relating to 

merger control under the Competition Act, 2002, has undergone considerable evolution. The 

introduction of mandatory merger notifications, the adoption of thresholds based on assets and 

turnover, and the formulation of the Combination Regulations have contributed to enhancing 

                                                
1  Feito-Ruiz, I., & Menéndez-Requejo, S. (2011). Cross-border mergers and acquisitions in different legal 
environments. International Review of Law and Economics, 31(3), 169-187. 
2  Agarwal, M., &Bhattacharjea, A. (2006). Mergers in India: a response to regulatory shocks. Emerging 
Markets Finance and Trade, 42(3), 46-65. 



 

transparency and predictability in the review process. Yet, the application of these provisions to 

cross-border transactions remains a complex exercise, given the involvement of multiple 

jurisdictions, legal systems, and market conditions. 

Global practices also indicate a growing trend towards convergence of competition law 

principles, facilitated by the efforts of international organizations such as the International 

Competition Network (ICN) and the Organisation for Economic Co-operation and Development 

(OECD). However, despite these harmonization efforts, significant variations continue to exist in 

the substantive and procedural aspects of merger review across jurisdictions. In this context, it 

becomes imperative to critically analyze how Indian competition law deals with the challenges 

posed by cross-border M&As, and whether it is adequately equipped to align with international 

best practices while safeguarding domestic market interests. 

Objectives and Scope 

This research paper seeks to undertake a comprehensive examination of the Indian competition 

law framework with specific reference to its approach towards regulating cross-border mergers 

and acquisitions. The primary objective is to assess the effectiveness and adequacy of existing 

legal provisions and institutional mechanisms in addressing the competitive concerns arising out 

of such transactions. In doing so, the study aims to explore the extent to which the Indian 

regulatory regime is capable of preventing market distortions and ensuring that the benefits of 

M&As are not achieved at the cost of consumer welfare or market fairness. 

Another important objective of this research is to analyze the role and functioning of the 

Competition Commission of India in scrutinizing cross-border M&A deals. This involves a 

critical appraisal of the merger control regime, including the notification requirements, 

thresholds, review process, timelines, and the factors considered in assessing AAEC. Particular 

attention will be paid to the Commission’s interpretative approach in key cases involving foreign 

entities and its evolving jurisprudence in this domain. 

The scope of this study extends to the doctrinal and institutional dimensions of merger control, 

with a focus on cross-border transactions that have implications for the Indian market. While the 

paper primarily concentrates on Indian competition law, it also draws comparisons with 

international regulatory frameworks to highlight areas of convergence and divergence. This 

comparative lens is essential to understand how India’s legal infrastructure aligns with or 

deviates from global standards, and to identify potential areas for reform and improvement. 

Research Questions 

The research is guided by two principal questions. Firstly, how effective is Indian competition 

law in preventing the anti-competitive effects of cross-border mergers and acquisitions? This 

question probes into the substantive and procedural adequacy of the existing legal provisions, the 



 

institutional capacity of the CCI, and the practical challenges faced in regulating such 

transactions. It seeks to ascertain whether the current regulatory framework is robust enough to 

detect, assess, and mitigate potential harms to competition in the context of cross-border deals. 

Secondly, what are the major legal and practical challenges involved in regulating cross-border 

M&As under Indian competition law? This includes challenges such as jurisdictional overlaps, 

information asymmetry, cooperation with foreign regulators, and the technical complexity of 

assessing competitive effects in dynamic and often unfamiliar markets. The research also seeks 

to examine how these challenges are being addressed by the CCI and whether there is a need for 

further legal or institutional reforms to enhance the effectiveness of the merger control regime. 

By addressing these questions, the research intends to contribute to the broader discourse on the 

interface between globalization, corporate restructuring, and competition regulation, with a 

specific focus on the Indian experience. 

Methodology 

The research methodology adopted in this paper is doctrinal in nature, relying primarily on a 

comprehensive analysis of legal texts, judicial decisions, and regulatory materials. The study is 

based on a detailed examination of the Competition Act, 2002, the Competition Commission of 

India (Procedure in regard to the transaction of business relating to combinations) Regulations, 

2011 (commonly known as the Combination Regulations), and other relevant statutory 

instruments. This legal framework forms the foundation for understanding the regulatory 

approach towards cross-border M&As in India3. 

In addition to statutory analysis, the research draws extensively on case law and orders passed by 

the Competition Commission of India in relation to cross-border transactions. These decisions 

provide valuable insights into the interpretive stance of the CCI, the criteria employed in 

assessing anti-competitive effects, and the practical application of the merger control provisions. 

Select cases involving high-profile cross-border deals, particularly those that raised substantive 

competition concerns, have been analyzed to highlight regulatory trends and emerging 

challenges. 

The research also engages with secondary literature, including academic journals, commentaries, 

policy reports, and working papers published by competition law scholars and institutions. These 

sources provide critical perspectives on the strengths and limitations of the Indian merger control 

regime and offer comparative insights from other jurisdictions such as the European Union and 

the United States. 

                                                
3   Bhaumik, S. K., &Selarka, E. (2012). Does ownership concentration improve M&A outcomes in 
emerging markets? Evidence from India. Journal of Corporate Finance, 18(4), 717-726. 



 

Where relevant, references have also been made to international guidelines and soft law 

instruments, such as those issued by the ICN and the OECD, to contextualize the Indian 

experience within the broader framework of global competition law enforcement. While the 

study remains primarily legal, it adopts an interdisciplinary approach by considering relevant 

economic theories and market analysis techniques employed in merger assessments. 

Through this doctrinal and analytical approach, the paper seeks to present a nuanced 

understanding of how Indian competition law responds to the challenges of regulating cross-

border mergers and acquisitions, and whether it effectively balances the objectives of economic 

efficiency, market integrity, and consumer protection. 

Legal Framework of Competition Law in India 

The development of competition law in India can be traced back to the post-independence 

economic structure that was characterized by state control and protectionism. The first legislation 

enacted to regulate monopolistic tendencies in the Indian market was the Monopolies and 

Restrictive Trade Practices Act, 1969 (MRTP Act). This Act was enacted in response to the 

recommendations of the Monopolies Inquiry Commission (1965), with the primary goal of 

preventing economic concentration and ensuring that monopolistic and restrictive trade practices 

do not harm consumer interests or restrict competition. However, over time, the MRTP Act was 

found to be inadequate to deal with the complexities of a liberalized and globalized economy. It 

focused more on curbing monopolies rather than promoting competition, lacked a proper 

mechanism for addressing mergers and acquisitions, and did not provide a forward-looking 

approach to regulate modern-day anti-competitive practices. 

With the advent of economic reforms in 1991, India opened up its markets to foreign players and 

adopted a market-driven approach to growth. This shift necessitated a more robust, modern, and 

competition-friendly legal framework. Consequently, the Competition Act of 2002 was enacted, 

replacing the MRTP Act4. The Competition Act marked a significant departure from the earlier 

regime by focusing on promoting and sustaining market competition, protecting consumer 

interests, and ensuring freedom of trade. The Act was also designed to bring Indian competition 

law in line with international best practices and to establish a modern regulatory authority—the 

Competition Commission of India (CCI)5. Thus, the evolution from the MRTP regime to the 

Competition Act of 2002 represents a paradigm shift from a monopolistic control model to one 

that fosters economic efficiency, consumer welfare, and healthy competition. 

                                                
4 The Competition Act, 2002, No. 12, Acts of Parliament, 2003. 
5  (The) Economic Times. (2014a). Competition Commission of India tightens rules to see through 
mergers and acquisition structures. April 2. Retrieved from 
http://articles.economictimes.indiatimes.com/2014-04-02/news/48801339_1_competitioncommission-
transaction-vinod-dhall  

http://articles.economictimes.indiatimes.com/2014-04-02/news/48801339_1_competitioncommission-transaction-vinod-dhall
http://articles.economictimes.indiatimes.com/2014-04-02/news/48801339_1_competitioncommission-transaction-vinod-dhall


 

The objectives of the Competition Act of 2002 are clearly defined and reflect the spirit of a 

liberalized economy. These include preventing practices having adverse effects on competition, 

promoting and sustaining competition in markets, protecting the interests of consumers, and 

ensuring freedom of trade carried on by other participants in the market. These goals are deeply 

interrelated—consumer welfare is best achieved when there is effective competition, which in 

turn results in lower prices, improved quality, innovation, and variety of goods and services. 

Economic efficiency is fostered by reducing barriers to entry and eliminating anti-competitive 

agreements, while freedom of trade ensures that businesses can operate without unfair 

restrictions imposed by dominant market players or collusive arrangements. Together, these 

objectives shape a legal framework that aims to create a level playing field in the Indian market 

economy. 

Role and Powers of the Competition Commission of India (CCI) 

The Competition Commission of India (CCI) is the cornerstone of India's competition law 

regime6. Established under the Competition Act, 2002, it functions as an autonomous, quasi-

judicial body entrusted with the responsibility of enforcing the provisions of the Act. The 

Commission plays a pivotal role in maintaining fair competition in the Indian market and 

ensuring that enterprises do not indulge in practices that can harm consumers or impede market 

access for other businesses. It performs three key functions: curbing anti-competitive 

agreements, preventing abuse of dominant position, and regulating combinations (mergers and 

acquisitions) that have the potential to adversely affect market competition. 

The CCI has wide-ranging investigative and adjudicatory powers. Upon receiving information or 

a complaint regarding any alleged anti-competitive practice, the CCI can initiate an inquiry, 

either suo motu or on the recommendation of the Central Government or any person, consumer 

or association. The Director General, appointed under the Act, acts as the investigative arm of 

the Commission and is empowered to conduct investigations, summon evidence, examine 

witnesses, and perform search and seizure operations, subject to appropriate safeguards. Based 

on the findings of the investigation, the CCI can pass orders that include cease directions, 

imposition of penalties, or modification of business practices. 

The CCI also acts as the regulatory authority for merger control in India. It examines 

combinations (including mergers, acquisitions, and amalgamations) to assess whether they are 

likely to cause an appreciable adverse effect on competition (AAEC) in the relevant market. The 

Commission has the power to approve, modify, or even prohibit proposed combinations. 

Notably, the CCI’s role is not merely that of a watchdog; it actively promotes competition 

advocacy, advises the government on competition-related policies, and undertakes studies and 

market research to enhance awareness and compliance. 

                                                
6 Ajay Kr. Sharma, Cross Border Merger Control by the Competition Commission of India: Law and 
Practice, 2015 Freilaw: Freiburg L. Students J. 12 (2015).   



 

Provisions Related to Mergers and Acquisitions 

The regulation of mergers and acquisitions under the Competition Act, 2002 is primarily 

governed by Sections 5 and 6. Section 5 defines what constitutes a "combination" in the context 

of mergers, acquisitions, and amalgamations. It lays down financial thresholds based on assets 

and turnover, both in India and globally, beyond which transactions are subject to mandatory 

notification and prior approval of the CCI. The thresholds are periodically revised by the 

government to account for inflation and market growth. The combinations covered under this 

section include acquisition of control, shares, voting rights or assets; acquisition of control over 

enterprises engaged in identical or similar businesses; and mergers or amalgamations between 

enterprises. 

Section 6 of the Act mandates that no combination shall come into effect until it has been 

approved by the CCI or until 210 days have passed from the date of notification, whichever is 

earlier. This provision aims to ensure that combinations that may lead to market concentration 

and anti-competitive outcomes are scrutinized before being implemented. The assessment by the 

CCI involves a detailed analysis of various factors such as the market share of the parties 

involved, the level of concentration in the market, potential for foreclosure of competition, 

countervailing market power, and the impact on consumers and other stakeholders. If the CCI 

finds that the proposed combination is likely to cause an AAEC, it may direct the parties to make 

modifications to address the concerns or may even prohibit the combination altogether. 

Additionally, the Competition Commission has laid down detailed regulations and guidelines for 

merger filings, including Forms I and II for simplified and detailed notifications, respectively. 

The fast-track approval mechanism for certain types of combinations, such as those with 

negligible horizontal or vertical overlaps, has further streamlined the merger review process in 

India. The law also provides exemptions for certain combinations, such as intra-group 

restructuring or transactions involving financial institutions and venture capital funds under 

specified conditions. 

The legal framework of competition law in India has undergone significant transformation over 

the years, adapting to the needs of a liberalized and increasingly digital economy. The shift from 

the MRTP Act to the Competition Act has enabled India to adopt a proactive and contemporary 

competition policy that emphasizes consumer welfare, economic freedom, and market efficiency. 

The CCI, as the implementing authority, plays a crucial role in ensuring that the goals of the Act 

are met through effective enforcement, merger control, and advocacy. Provisions related to 

combinations under Sections 5 and 6 ensure that market structures remain competitive and that 

mergers or acquisitions do not harm consumer interests or reduce the dynamism of the Indian 

economy. 

Regulatory Mechanism for Cross-Border M&A in India 

 



 

Cross-border mergers and acquisitions (M&As) are integral to global business expansion and 

investment strategies, often involving the consolidation or acquisition of entities across different 

legal jurisdictions. In India, such combinations are primarily regulated by the Competition 

Commission of India (CCI) under the Competition Act of 2002. The regulatory framework 

ensures that M&As, even if initiated outside India, do not result in an appreciable adverse effect 

on competition (AAEC) within the Indian market. This regulatory vigilance becomes crucial, 

especially in cross-border contexts where foreign-to-foreign mergers might significantly 

influence domestic competition dynamics. The legal mechanism, therefore, is grounded in three 

major pillars: the notification and approval process, substantive assessment by the CCI, and the 

treatment of foreign-to-foreign combinations. 

 

The first and foremost regulatory step in cross-border M&As in India involves the mandatory 

notification and approval process as prescribed under Sections 5 and 6 of the Competition Act, 

2002. Any combination that breaches the asset or turnover thresholds set under these sections 

must be mandatorily notified to the CCI before the transaction is given effect. This mandatory 

pre-merger notification aims to enable the CCI to scrutinize the proposed transaction to ensure 

that it does not harm market competition in India. 

The filing requirement is fulfilled through the submission of either Form I or Form II, both 

prescribed under the Competition Commission of India (Procedure in regard to the transaction of 

business relating to combinations) Regulations, 2011. Form I is a short-form filing and is the 

default mode of notification. It is suitable for transactions where there is no or minimal 

horizontal or vertical overlap between the merging parties. Form II, on the other hand, is a long-

form filing required in situations where the parties have significant overlaps, or the combination 

is likely to raise serious competition concerns. Although parties may voluntarily file Form II, the 

CCI also reserves the right to direct parties to file in Form II where it deems appropriate. 

The timeline and stages of review of a proposed combination are crucial for the transaction's 

viability and execution. The initial review period for a Form I filing is 30 working days, within 

which the CCI may form a prima facie opinion as to whether the combination is likely to cause 

an AAEC in the relevant market. If the CCI finds no such likelihood, it grants approval. 

However, if the CCI believes that the combination might harm competition, it can proceed to a 

detailed investigation under Phase II review, which may extend up to 210 calendar days from the 

date of filing. During this phase, the Commission may seek additional information, conduct 

market surveys, and even invite public comments. The entire process ensures that only those 

combinations that preserve competitive market structures are permitted. 

Once a combination has been notified, the CCI undertakes a substantive assessment to evaluate 

its impact on the Indian market. The primary test applied by the Commission is whether the 

proposed combination is likely to cause or is likely to cause an "appreciable adverse effect on 



 

competition" (AAEC) within the relevant market in India. This test is central to the Indian 

merger control regime and is elaborated under Section 20(4) of the Competition Act, 2002. 

The CCI considers several factors while determining the likelihood of AAEC. These include the 

market share of the parties involved, the level of concentration in the market, the likelihood of 

foreclosure of competition, countervailing buyer power, barriers to entry, and the extent of 

innovation and technical progress. Each factor is weighed with respect to the market dynamics 

and economic realities of the sector in question. Importantly, the assessment is not limited to a 

mechanical checklist; rather, it involves a nuanced economic and legal analysis of potential harm 

to consumer welfare and market fairness. 

One of the key aspects of the substantive assessment is the definition of the “relevant market.” 

The CCI identifies both the relevant product market and the relevant geographic market, taking 

into account substitutability, consumer preferences, price elasticity, and transport costs. For 

instance, in a merger between two pharmaceutical companies, the relevant product market may 

be defined narrowly to include only those drugs that treat a specific disease, whereas the 

geographic market may be defined as pan-India or region-specific depending on distribution and 

regulatory considerations. 

The CCI uses both qualitative and quantitative tools for assessing market power and potential 

anti-competitive effects. Tools like the Herfindahl-Hirschman Index (HHI) are frequently 

employed to estimate market concentration post-combination. Additionally, the Commission 

analyses whether the merger may lead to unilateral effects (where the merged entity may raise 

prices independently) or coordinated effects (where it may facilitate collusion among 

competitors). The presence of barriers to entry is a significant consideration, as high entry 

barriers can prevent new players from mitigating any anti-competitive effects resulting from the 

combination. 

A distinctive feature of the Indian merger control regime is its extraterritorial jurisdiction, which 

empowers the CCI to assess combinations that occur entirely outside India but have a direct, 

substantial, and foreseeable effect on the Indian market. This provision is codified under Section 

32 of the Competition Act, 2002, and allows the CCI to examine foreign-to-foreign combinations 

where the merging parties or the combined entity have business operations, assets, or turnover in 

India that exceed the statutory thresholds. 

Foreign-to-foreign combinations have become increasingly relevant in the wake of globalization 

and digital commerce, where corporate acquisitions across continents may influence Indian 

consumers and competitors. For example, the acquisition of a global e-commerce platform with 

significant Indian operations may alter the competitive landscape of the Indian online retail 

market. In such cases, even though the transaction is executed abroad and involves non-Indian 

entities, the impact on the Indian market brings it under the CCI’s purview. 



 

The CCI has, over time, developed a practice of requiring notification of such combinations 

where the parties have direct or indirect business operations in India. In its decisional practice, 

the Commission has clarified that the mere presence of subsidiaries or customers in India may 

trigger the notification requirement. The key criterion is whether the combination is likely to 

have an AAEC in India, regardless of where the transaction takes place geographically. 

Therefore, parties to cross-border transactions are advised to conduct a jurisdictional analysis to 

assess whether Indian merger control laws are triggered. 

In addition to the legal requirement, the procedural aspect of assessing foreign-to-foreign 

combinations poses certain practical challenges, including the availability of information, 

coordination with international antitrust authorities, and understanding of foreign legal systems7. 

The CCI has been proactive in addressing these challenges by engaging in bilateral cooperation 

with other competition regulators and participating in global forums like the International 

Competition Network (ICN). 

Notably, the Commission also encourages parties to provide waivers for information exchange 

between competition authorities of different countries, thereby facilitating a coordinated and 

efficient review process. This collaborative approach enhances regulatory certainty and reduces 

duplication of efforts in multi-jurisdictional M&A transactions. 

India’s regulatory mechanism for cross-border M&As is robust and structured, aligning with 

global best practices while being sensitive to domestic market realities. The notification and 

approval process ensures procedural transparency, while the substantive assessment framework 

underlines the CCI's role as a market custodian focused on preventing AAEC. The 

extraterritorial application of the Competition Act further ensures that Indian markets are 

safeguarded from anti-competitive outcomes arising from foreign mergers. For multinational 

corporations and legal practitioners, understanding these legal nuances is crucial to ensure 

compliance and to navigate the Indian merger control regime effectively. 

Challenges in Regulating Cross-Border M&A 

Regulating cross-border mergers and acquisitions (M&As) presents a multifaceted challenge for 

competition authorities across the globe, and India is no exception. The global nature of these 

transactions often results in jurisdictional complexities that complicate the assessment and 

enforcement of domestic competition law. One of the foremost challenges lies in determining 

whether a transaction involving two foreign entities has any appreciable adverse effect on 

competition within the Indian market. Given that cross-border M&As typically involve entities 

with vast international operations, their assets and turnover are not confined to any single 

jurisdiction. This raises significant difficulties for the Competition Commission of India (CCI) in 

                                                
7  Hohler, K. (2013). The introduction of the exemption system for foreign profits and its effects on 
international acquisitions–the UK and Japan regaining international tax competitiveness? Journal of 
Applied Accounting Research, 14(3), 224-247.  



 

evaluating whether the transaction meets the notification thresholds set under the Competition 

Act, 2002. The Act considers both the domestic and global turnover and assets of the merging 

parties, which can lead to ambiguity when global figures overshadow the local impact. 

Moreover, the issue becomes even more complicated when one or both parties have minimal or 

no direct presence in India but still operate in sectors where market effects can be transmitted 

through imports, digital platforms, or affiliated enterprises. The extraterritorial reach of Indian 

competition law, although supported by Section 32 of the Act, remains practically constrained by 

enforcement and investigatory limitations when dealing with foreign jurisdictions. 

Another major hurdle in regulating cross-border M&As involves the sensitive issue of 

confidentiality and the exchange of information between competition authorities. Since such 

transactions often require approval from multiple jurisdictions, coordination among national 

competition regulators becomes essential. However, the absence of bilateral or multilateral 

cooperation agreements between India and several key economies hampers the seamless flow of 

information. The CCI may face obstacles in obtaining critical documents and market data that 

are essential for a comprehensive competition assessment, especially if such information is 

classified as confidential under the laws of other jurisdictions. Although India is a member of 

international forums like the International Competition Network (ICN), which promotes 

cooperation and convergence among global competition agencies, such platforms are more 

policy-oriented than operationally effective. This creates a vacuum in terms of real-time data 

sharing, enforcement collaboration, and harmonization of remedies. The lack of structured 

protocols or legal instruments for information exchange significantly slows down the regulatory 

process and may compel authorities to rely on publicly available data or voluntarily disclosed 

information, which is often insufficient to make informed decisions. 

Further compounding the regulatory challenges are the procedural delays and uncertainty 

associated with India’s merger control regime. The merger review process in cross-border 

transactions is often time-sensitive, with stakeholders having commercial expectations linked to 

swift regulatory approvals. However, the CCI’s procedural framework, despite improvements, 

can sometimes lead to delays, especially in complex cases that require detailed scrutiny or 

involve parties with overlapping businesses across multiple jurisdictions. The absence of a 

binding timeline for Phase II investigations and the broad discretion granted to the Commission 

in extending timelines can create unpredictability for businesses. Moreover, there have been 

instances where parties resort to strategic ambiguity in merger notifications, such as 

underreporting overlaps, withholding key information, or delaying submissions, which further 

complicates the review process. Such conduct may not only obstruct timely regulatory approvals 

but can also lead to post-transaction scrutiny or penalties, thereby discouraging cross-border 

investment. Even where the parties act in good faith, the CCI’s demand for detailed market 

studies, economic analyses, and supporting evidence can impose a significant compliance 

burden, particularly for foreign entities unfamiliar with Indian regulatory expectations. 



 

Regulatory uncertainty is also amplified by the evolving nature of competition law itself, 

especially as it seeks to address digital markets, innovation-driven sectors, and new forms of 

conglomerate mergers. Cross-border transactions involving tech firms, data-driven companies, or 

platforms often fall into grey zones where traditional tests of market definition, dominance, and 

consumer harm become less applicable. For example, in transactions where the target entity may 

not have significant revenue or assets in India but holds a large user base or valuable data assets, 

applying conventional merger thresholds may fail to capture the potential competitive impact. 

The CCI has begun to explore the adoption of deal value thresholds and other qualitative criteria 

to address this gap, but such reforms are still at a nascent stage. Until these new tools are 

formally integrated into the legal framework, cross-border M&As involving digital players will 

remain subject to ad hoc assessments, increasing the unpredictability of outcomes. This legal and 

procedural ambiguity affects not only the merging parties but also the broader investment 

climate, as regulatory opacity can deter strategic mergers or prompt businesses to reroute their 

investments to more predictable jurisdictions. 

The regulation of cross-border mergers and acquisitions in India is fraught with complex 

jurisdictional, procedural, and informational challenges8. The global nature of such transactions, 

coupled with the limitations in domestic enforcement capabilities and international cooperation, 

significantly constrains the effective implementation of competition law. Without clear 

jurisdictional triggers, robust bilateral arrangements for information exchange, and streamlined 

regulatory procedures, the CCI’s ability to protect the Indian market from anticompetitive harm 

remains compromised. As cross-border M&As continue to rise in volume and complexity, 

particularly in the digital and innovation-led sectors, it becomes imperative for Indian 

competition authorities to adopt more adaptive and collaborative approaches. Strengthening 

institutional capacity, entering into enforceable cooperation agreements, and revising merger 

control thresholds to reflect modern market dynamics are essential steps toward ensuring that 

India remains both a competitive economy and a conducive destination for global mergers. 

Case Analysis: CCI’s Approach to Cross-Border M&A 

The evolution of India's competition law regime, particularly in relation to cross-border mergers 

and acquisitions (M&A), has been closely shaped by the decisions and enforcement policies of 

the Competition Commission of India (CCI). Under the Competition Act, 2002, the CCI is 

empowered to regulate combinations, including acquisitions and mergers, that may have an 

appreciable adverse effect on competition (AAEC) in the relevant market in India. Over the 

years, several landmark cross-border transactions have come under the scrutiny of the CCI, 

which has not only helped define the contours of its jurisdiction but also offered insight into its 

approach to complex M&A in a globalized business environment. Among the notable cases that 

illustrate the CCI’s stance are the Walmart-Flipkart acquisition, the Bayer-Monsanto merger, and 

                                                
8 Regulation of cross-border mergers in India - a critical analysis Enhelion Blogs, 
https://enhelion.com/blogs/2023/04/07/regulation-of-cross-border-mergers-in-india-a-critical-analysis/  

https://enhelion.com/blogs/2023/04/07/regulation-of-cross-border-mergers-in-india-a-critical-analysis/


 

the Holcim-Lafarge consolidation. These cases reveal an evolving yet cautious regulator that 

balances pro-market reforms with the need to safeguard competition, especially in digital and 

high-impact sectors. 

The Walmart-Flipkart deal in 2018 marked one of the most high-profile cross-border transactions 

in India’s e-commerce sector. Walmart Inc., a global retail giant based in the United States, 

acquired a 77% stake in Flipkart, India’s leading e-commerce player, for $16 billion. The 

acquisition was significant not just for its size but also for its implications in the digital retail 

space, which had until then largely operated in a loosely regulated environment. In reviewing the 

transaction, the CCI focused on market definition, potential foreclosure of competition, and the 

dynamic nature of e-commerce. Notably, the Commission considered the impact of the 

transaction on sellers using the platform, as well as the possibility of preferential treatment or 

exclusionary conduct post-acquisition. While the CCI ultimately approved the deal 

unconditionally, it signaled a growing awareness of data-driven markets and network effects. 

The Commission emphasized that the acquisition did not cause AAEC due to the continued 

presence of strong competitors like Amazon and the low entry barriers in online retail. However, 

it also warned that any anti-competitive conduct arising from the deal could still be addressed 

through other provisions of the Competition Act, thereby setting a tone of cautious tolerance for 

digital market consolidations. 

Another important case that tested the CCI’s regulatory capacity was the Bayer-Monsanto 

merger in 2018. Bayer AG, a German pharmaceutical and life sciences company, proposed to 

acquire Monsanto, a US-based agrochemical and agricultural biotechnology corporation. Given 

that both companies operated in overlapping sectors in India, including seeds, crop protection, 

and biotechnology, the deal attracted detailed scrutiny from the Commission. The CCI identified 

competition concerns particularly in the market for genetically modified (GM) cotton seeds and 

non-selective herbicides. The regulatory review involved a market-by-market analysis of product 

substitutability, concentration, and potential for abuse of dominance. Unlike the Walmart-

Flipkart case, this deal was cleared subject to structural and behavioral remedies. Bayer was 

required to divest its business in certain product lines and to license its GM cotton technology to 

competitors on a non-exclusive basis. The CCI’s use of hybrid remedies highlighted its flexible 

but firm approach in addressing competitive concerns. Moreover, the remedies reflected a 

preference for ensuring long-term market access and innovation, especially in sectors critical to 

Indian agriculture and food security. 

In the Holcim-Lafarge merger of 2015, the CCI encountered another significant cross-border 

combination in the cement industry. The transaction involved two global cement giants—

Switzerland-based Holcim and France-based Lafarge—both of which had substantial operations 

in India. The proposed merger raised serious competition concerns due to high market 

concentration in several regional markets. The CCI’s analysis adopted a granular approach, 

focusing on district-level overlaps and capacity constraints. It identified that the combination 



 

would likely result in AAEC in multiple areas, necessitating substantial structural remedies. As a 

condition for approval, the Commission directed the divestment of Lafarge’s entire cement 

business in eastern India, including its integrated plant, grinding units, and related assets. This 

case is notable for the CCI’s insistence on pre-closing implementation of remedies and its close 

monitoring of the divestiture process. The decision underscored the regulator’s commitment to 

preserving competitive structures in concentrated markets and its willingness to impose stringent 

conditions to that end. 

Across these landmark cases, several patterns in the CCI’s enforcement approach can be 

discerned. One of the most evident trends is the strategic use of structural and behavioral 

remedies to address competition concerns. Structural remedies—such as divestitures—are 

typically preferred when the overlap between merging entities is significant and cannot be easily 

mitigated through post-merger commitments. This was clearly visible in the Holcim-Lafarge and 

Bayer-Monsanto cases. Behavioral remedies, on the other hand, are employed when competition 

concerns can be addressed through conduct-based obligations, such as licensing, supply 

commitments, or firewalls. The CCI’s ability to tailor remedies based on market-specific 

dynamics reflects its growing maturity as an antitrust regulator. 

Another critical pattern is the CCI’s cautious yet evolving stance toward digital and data-driven 

markets. The Walmart-Flipkart decision illustrates the regulator’s recognition of the unique 

characteristics of platform businesses, including multi-sided markets, network effects, and the 

role of data in market power. While the CCI has so far taken a relatively non-interventionist 

approach, it has left the door open for future action under Sections 3 and 4 of the Competition 

Act if anti-competitive behavior emerges. This reflects an enforcement philosophy that seeks to 

avoid stifling innovation while remaining vigilant against potential abuses. As the digital 

economy expands and data becomes an increasingly valuable asset, it is likely that the CCI will 

adopt a more nuanced approach to such transactions, possibly requiring pre-emptive remedies or 

post-merger conduct oversight. 

The impact of the CCI’s approach to cross-border M&A is also evident in the way companies 

now structure their deals and negotiations to accommodate Indian regulatory expectations. Given 

the extraterritorial reach of Indian competition law, global companies are increasingly mindful of 

the need to secure CCI approval, even if the transaction is primarily international in nature9. One 

key strategic adjustment is the inclusion of India-specific clauses in global merger agreements, 

particularly in relation to timelines, regulatory risks, and remedy obligations. Companies also 

conduct detailed competition impact assessments for the Indian market early in the deal process 

to pre-empt objections or delays. In some cases, parties have chosen to voluntarily divest 

overlapping businesses or to restructure the transaction to fall below the notification thresholds. 

                                                
9  Jain, A. (2012). Extra-territorial jurisdiction of Competition Commission of India. Journal of Financial 
Crime, 19(1), 112-119.  



 

Moreover, the CCI’s willingness to impose stringent remedies has led merging parties to 

proactively offer commitments during the review process10. This has become a standard 

negotiation strategy to expedite approval and avoid more invasive regulatory interventions. The 

presence of a transparent and consultative pre-filing consultation mechanism at the CCI also 

facilitates better compliance planning. For example, in the Bayer-Monsanto deal, the parties 

engaged with the CCI early and provided detailed market data and proposed remedies to address 

concerns proactively. Similarly, in Holcim-Lafarge, the structured timeline and pre-

implementation of remedies ensured smooth regulatory clearance without protracted litigation or 

delays. 

Overall, the CCI’s approach to cross-border M&A reflects a delicate balance between promoting 

market efficiency and safeguarding competition. Its growing expertise in sector-specific analysis, 

coupled with a willingness to adapt global best practices, positions it as a credible and responsive 

regulator in the international M&A landscape. However, the increasing complexity of digital 

platforms, the strategic use of data, and the rise of multi-jurisdictional deals will continue to test 

the CCI’s capacity and regulatory philosophy. As India deepens its integration into the global 

economy, the role of the CCI in shaping cross-border deal dynamics will become even more 

pronounced, with implications not only for market structures but also for the future of 

competition policy in a rapidly transforming world. 

Recommendations and Way Forward 

To ensure the effective regulation of cross-border mergers and acquisitions (M&As) in India, it 

is imperative to adopt a forward-looking approach that aligns with global best practices and 

addresses contemporary challenges. One of the critical steps in this direction is enhancing 

cooperation with foreign regulators through Memorandums of Understanding (MOUs). Given 

the inherently transnational nature of cross-border M&As, regulatory authorities across 

jurisdictions must collaborate more actively. MOUs can facilitate timely information exchange, 

harmonize approaches to competition assessment, and prevent conflicts in review timelines or 

remedies. They also help create a mutual understanding of market dynamics and reduce 

duplicative efforts, thereby contributing to more cohesive and comprehensive oversight. As India 

continues to engage with global markets, forging strategic partnerships with agencies like the 

European Commission, the US Federal Trade Commission, and others can significantly 

streamline cross-border regulatory coordination and ensure consistency in enforcement 

standards. 

Another vital area of reform is improving transparency and predictability in the merger review 

process. Uncertainty in the regulatory environment can deter foreign investment and delay 

legitimate transactions. By publishing clear and updated guidelines, timelines, and procedural 

                                                
10 Ministry of Corporate Affairs, Report of the Competition Law Review Committee, July 2019, 
http://www.mca.gov.in/Ministry/pdf/ ReportCLRC_14082019.pdf   



 

rules, the Competition Commission of India (CCI) can provide greater clarity to stakeholders. 

Publicly available precedents and rationales for decisions would enhance legal certainty and 

reduce the scope for arbitrary or inconsistent outcomes. Moreover, establishing an efficient pre-

filing consultation mechanism can help parties understand the regulatory expectations and tailor 

their submissions accordingly. Transparency not only strengthens the rule of law but also fosters 

trust between the regulator and the industry, ultimately encouraging compliance and voluntary 

disclosures during reviews. 

In addition, introducing fast-track approval mechanisms for transactions that pose minimal or no 

risk to competition can substantially reduce regulatory burden and processing time. Not all 

M&As require the same level of scrutiny, especially those involving companies with limited 

market overlap or operating in unconnected sectors. A tiered review system that allows for 

automatic or expedited clearance of benign transactions would free up regulatory resources to 

focus on more complex cases. This approach has been successfully adopted in several 

jurisdictions such as the European Union and the United States, and India can draw from these 

models to design its own streamlined review process. Such a mechanism would particularly 

benefit start-ups and smaller enterprises seeking strategic partnerships, allowing them to scale 

without being bogged down by unnecessary regulatory delays. 

Equally important is the need to strengthen the CCI’s capabilities in analyzing digital and data-

centric mergers. The rise of platform-based businesses and the increasing significance of data as 

a competitive asset have fundamentally altered the landscape of M&As. Traditional tools and 

thresholds for assessing market power may no longer be sufficient to capture the potential anti-

competitive effects of such transactions. For instance, acquisitions involving zero-revenue firms, 

often pursued for their user base or technological assets, may evade scrutiny under existing 

thresholds. To address this, the CCI must invest in building technical expertise in digital markets, 

data analytics, and algorithmic behavior. Collaborating with technology experts, academia, and 

international think tanks can aid in developing nuanced methodologies for assessing harm in 

digital mergers. Furthermore, adopting data-centric thresholds and considering factors like 

network effects, user lock-in, and access to critical datasets can ensure a more accurate and 

forward-looking assessment of market impact. 

The evolving landscape of cross-border mergers and acquisitions demands a dynamic and 

adaptive regulatory framework. By fostering international cooperation, enhancing procedural 

transparency, streamlining reviews for non-problematic deals, and upgrading analytical 

capabilities for digital M&As, India can strike a balance between promoting investment and 

safeguarding competition. These recommendations are not only practical but also essential to 

ensure that the regulatory regime remains robust, relevant, and responsive to the changing 

contours of the global economy. 

Conclusion  



 

The evolution and application of Indian competition law have significantly contributed to 

shaping a more equitable and efficient market environment. The analysis undertaken throughout 

this research reflects that the Competition Act, 2002, along with the regulatory oversight of the 

Competition Commission of India (CCI), has played a pivotal role in identifying and curbing 

anti-competitive practices, regulating combinations, and protecting consumer interests. One of 

the most notable achievements of Indian competition law is its growing adaptability to complex 

market structures, especially in sectors experiencing rapid technological advancement and cross-

border economic activities. The proactive approach taken by the CCI in investigating cartels, 

abuse of dominant positions, and overseeing mergers and acquisitions showcases its growing 

institutional maturity. However, despite these successes, the current legal framework still faces 

challenges in terms of procedural delays, enforcement limitations, and inconsistencies in the 

interpretation of competition principles. The increasing complexity of business arrangements, 

particularly in the digital economy and cross-border mergers, requires a more dynamic and 

forward-looking legal and regulatory framework. 

In the contemporary globalized economy, there is a pressing need for India to recalibrate its 

enforcement strategy to be more proactive and in harmony with global best practices. As 

multinational corporations continue to engage in transactions that affect multiple jurisdictions, 

competition regulators worldwide are strengthening cooperation and aligning their regulatory 

frameworks. For India, adopting a more anticipatory approach, especially in merger control, 

would help prevent the formation of monopolistic structures that can stifle innovation and 

consumer welfare. The enforcement mechanisms must be upgraded to ensure quicker 

adjudication, deeper economic analysis, and increased transparency in decision-making. This 

calls for strengthening institutional capacities, investing in technical expertise, and encouraging 

collaboration with international competition authorities. Furthermore, the CCI must also enhance 

its market monitoring tools to detect subtle forms of anti-competitive conduct, particularly in the 

digital and platform markets, which are increasingly becoming a focal point of global 

competition scrutiny. 

The growing trend of cross-border mergers and acquisitions presents both an opportunity and a 

challenge for Indian regulators. In this context, the role of the CCI becomes all the more critical. 

The Commission must not only act as a gatekeeper but also as a facilitator of fair competition in 

an increasingly interconnected world. As foreign investments pour into the Indian market and 

Indian enterprises expand globally, the CCI’s scrutiny must extend beyond domestic 

considerations to assess the broader implications of such transactions on market structures and 

consumer interests. The reinforcement of the CCI’s role is essential in ensuring that India’s 

economic growth is anchored in competitive integrity. This can be achieved through better inter-

agency cooperation, active stakeholder engagement, and an unwavering commitment to uphold 

the principles of market fairness and economic democracy. Overall, while Indian competition 

law has made commendable strides, the path forward requires a concerted effort to align 

enforcement practices with evolving market dynamics, both domestic and international. Only 



 

through such a multifaceted strategy can India ensure that its markets remain competitive, its 

consumers protected, and its economy resilient in the face of global economic shifts. 
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